














of a “condition affectmg_ the safe, decent, and samtary living conditions” or a
disqualifying violation.”

21, Section 200»53-3(?:) promdes that aﬁcr a sample inspection of dwelling units has
been conducted; a second sampling may be inspected based upon the “degree of
conditions” discovered in the first inspection. Whether the conditions discovered in the'
first inspection rise to the level that & second inspection is required is left to the subjective
determination of the Commissioner and his inspectors, without any gmdance as to the
severity or number of violations which must be discovered in order to trigger a second
inspection. Owners have no n;mce as to what specific conditions or number of
conditions will trigger a second inspection.

22.  Section 200-53-6(¢) provides that the Commissioner may issue a temperar}f
certificate if “in the Commissioner’s opinton, the Dutstandmﬂ' violations do-not constitute
a hazard to the occupants of the dwelling'or unit...” What conditions “do not constitute a
hazard” are not defined and what process or standards the Commissioner will use to make
this determination is not clear. The Owners do not have notice of what violations, if any,
do not rise to the level requiring a denial of the certificate.

23 Section 200-53-6(d) provides that revocation of a residential rental permit may
occur for a “a ‘pattern of repeated building or zoning violations” and for violations of a
“eritical nature™ that constitute an unsafe or unfit condition that results in orders under
§§ 200-11-5 or 200-12.5 of the City of Milwaukee Ordinances “CMO.” The ordinance
does. not indicate how many violations constitute a “pattern” and does not provide a
definition for the term “critical nature™ A determination that there is a pattern of
violation or that a violation is of a “critical nature™ is completély subjective and the
Owners have no notice what violations rise to this level.

24, Section 200-53-6(f) provides that the owner of a dwelling or unit for which a
residential réntal certificate has not been granted shall mot “permit any person to
occupy the dwelling or unit as a tenant or otherwise.” The ordinance does not provide
any explanation as to the meaning of this sectiop, thereby leavinig the conclusion that a
person is “occupying & dwelling” to the subjective determination of the Commissioner
and his inspectors, without putting the Owners on notice as to what behavior is
disallowed, including whether the Owner may occupy his or her own property.

25.  Section 200-53-10 provides that the Commissioner may revoke a residential rental

«certificate if “violations which are considered to be an unfit or unsafe condition
pursuant to sub. 7-a are observed during a complaint inv esngatmn Section 7-a of
the ordinance merely refers fo violations of the building and maintenance zoning code
and prowdes no notice to the. Owners as to how many, or what level of violations will
result in a revocation; ‘thereby leaving the basis for revocation to the sole subjective
determination of the Commissioner.

26.  Section 200-53-11 prowdes that the “Commissioner shall issue rules and
regulations for the administration™ of the ordinance. No such rules or régulations are




contained in the body of the ordinance and aré not made publicly available. The “pre-
inspection checklist” 1o be sent to the owners after the ordinance 1s in effect, and after
owners are subject the rules and regulations is merely a guideline for inspection and 15 at.
all times subject to change at the discretion of the Commissioner. (See Exhibit B attached
to the Affidavit of Matthew D. Lemer), The Owners have no notice of the rules and
regulations governing the administration of the ordinance,

27  DNS indicates that it intends to issue “interim”: rental ‘certificates until an
inspection of the owners' units can be conducted, but no. provisions for an interim
certificate are made in the body of the ordinarice. The meaning of this term “Iriterim
certificate’ is not-defined and the rights and obligations which a¥ise under this “Interim”
certificate are not enumerated, The Owners have no notice of what is required of them
under the interim certificate. It is unglear if the interim: certificate relieves the Owners of
any of the requirements or penalties arisinig under the ordinance.

28.  Due to the vague terms and concepts contained in the ordinance and lack of
established and accessible rules and regulations governing its administration, reasonable
owners and inspectors will be required to guess a5 to the ordinance’s meaning, and will
differ as to its application to the conditions at different properties. This lack of clarity
deprives the owners of fair notice as to what conditions will cause the denial or
revocation of a residential rental certificate and renders the ordinance unconstitutionally
vague. Walworth County v. Tron-Shaw, 165 Wis2d 521, 526 (Wis App. 19913, City of
Milwaukee v. Wilson, 96 Wis.2d 11, 16(1980). '

SECOND CLAIM FOR RELIEF
(Fatal Defects)

29.  All'of the preceding paragraphs are re-alleged and incorporated as if fully stated
herein.

30.  The ordinance contains terms which are unclear, have no definition, and fails to
proscribe clear standards by which a residential rental certificate may be granted or
denied, vesting in.the Commissioner-and his inspectors the arbitrary power to grant; deny,
or revoke a certificate without specific standards throu gh which such discretion should be
exercised.

3F.  Section 200-53-2(b) of the ordinance provides that a condition which affects the
safe, decent and sanitary living conditions of persons occupying ‘a rental unit may be
“one or more conditions that if not corrected would be reasonably expected to
become conditions that effect [sic] the safe, decent and sanitary conditions. of ‘the
occupants,” Section 2.c defines 2 “disqualifying condition” in part as “conditions that
violate the provisions of the building code, building maintenance code, or zoning code
that indicate in their totality that the rental unit is not being maintained.” Each of
these provigions vests power inthe Comimissioneror his inspectors to determine whether,




based upon opinion alone; the: conditions at-a specific property do not pass serutiny. ‘This.
sub;ec:twe: standard ‘exists only in the rinds of the Commissioner and inspectors and the
ordinance is silent as to what finmber or degree of welatxons would rise to the levelof a

“condition affecting the safe, decent and sanitary living candmons ora “dlsquailf}ﬂng’
viglation.”

32.  Section 200-53-3(a) provides that each rental unit in the designated residential
areas must have a valid residential rental certiﬁcate in order to be rented. ‘The ordinance
exempts all owner-occupied MO~£annIy units from this requirement.  Owner-oceupied
buildings with more than two units are not exemp’t from the cettificate requir¢ment. The
ordinance fails to proscribe clear and unarbitrary standards by which it is applied to
owner-occupied rental Units,

33.  Section 200-53-5(b) provides that after a sample inspection of dwelling units has
been conducted, a second sampling may be inspected based upon the “degree of
conditions” discovered in the first inspection. Whether the conditions discovered in the
first inspection rise to the level that a second inspection is required is left to the subjective
determination of the Commissioner and his inspectors, without any g guidance ‘as to the
severity -or namber of violations which.must be discovered in order to trigger a second
nspection.

34.  ‘Section 200-53-6(b} provides for a four-year certificate to be granted when upon
inspection, no disqualifying violations are found.. A 1-year certificate will be granted if
violations are found and then corrected. Even though both owners would be compliant
with the ordinance and have no code violations upon issuance of the certificate, one.is
arbitrarily issued a cerfificate for a shorter duration:

35.  Section 200-53-6(¢) provides that the Commissioner may issue a temporary
certificate if “in the Commissioner’s opmmn, the eutstandmg violations do not
constitute a hazard to the occupants of the dwelling or unit...” What conditions “do
not constitute a hazard” are not defined, and what process or standards the Commisgioner
will use to make this determination is not set forth, resulting in a situation where the
Commissioner may arbitrarily grant or denya temporary certificate as he pleases.

36.  Section 200-53-6(d) provides that revocation of a residential rental permit may
occur-for violations of'a “critical nature” that constitute an unsafe or unfit condition that
results in orders under §§ 200-11-5.0r 200-12.5 CMO. The ordinance does not provide a
definition for the term “critical nature.” A determination that a violation is of a “critical
nature” is left to the sole discretion of {he Camnnssmner with no guidelines for making
such a detenmination.

37.  Section 200-53(6){ provides that the owner of a dwelling or unit. for which a
residential rental certificate has mot been granted shall not “permit any peéfson to
occapy the dwelling or unit as a tenant or otherwise.™ The ordinance does not provide
any explananen as to the meaning of this section. Thereby leaving the conclusion that a
person is aocupymz as a tenant or otlierwise 1o the sole discretion of the Commissioner
























































































